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United States Court of Appeals
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No. 76-1379

DAviD R. MERRILL, ET AL.
V.

FEDERAL OPEN MARKET COMMITTEE OF THE
FEDERAL RESERVE SYSTEM, APPELLANT

Appeal from the United States District Court
for the District of Columbia

(D.C. Civil 75-0736)

Argued September 28, 1976
Decided November 10, 1977

Leonard Schaitman, Attorney, Department of Justice,
with whom Rex E. Lee, Assistant Attorney General, Farl
J. Silbert, United States Attorney and Thomas G. Wil-

son, Attorney of Department of Justice were on the brief,
for appellant.

Bills of costs must be filed within 14 days after entry of judgment. The
court looks with disfavor upon motions to file bills of costs out of time.
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Victor H. Kramer, with whom Charles E. Hill and
Rangeley Wallace were on the brief, for appellee.

Before MCGOWAN, LEVENTHAL and ROBB, Circuit
Judges.

Opinion for the Court filed by Circuit Judge MCGOWAN

McGowaN, Circuit Judge: Appellee instituted in the
District Court a Freedom of Information Act (FOIA)
suit in order to challenge a regulation, 12 C.F.R. § 271.5
(19756), under which appellant Federal Open Market
Committee (FOMC) of the Federal Reserve System de-
lays disclosure of certain of its records. On cross motions
for summary judgment, the District Court held that the
monthly instructions given by the Committee to the
Manager of its Systems Open Market Account, which
guide his dealing in securities, do not fall within any
exemption of the Act, and therefore must be made pub-
liely available upon adoption.

The issue on appeal is the scope of Exemption 5 of
FOIA, 5 US.C. §552(b) () (1970).* That exemption
affords civil discovery privileges to intra-agency mem-
oranda, such as the documents in dispute in this case,
which would otherwise be subjeet to disclosure under
FOIA.* We conclude that the materials sought by appel-

t The District Court also held that the materials sought
here do not fall within § 552 (b) (2), exempting material “re-
lated solely to the internal perscnnel rules and practices of
an agency.” This finding is not challenged on appeal.

: The Freedom of Information Act, 5 U.S.C. 552 (Supp. IV,
1974), provides in pertinent part:
(a) Each agency shall make available to the public
information as follows:
(1) Each agency shall separately state and currently
publish in the Federal Register for the guidance of the

public—
* * * »
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lee are not encompassed by the government’s “executive”
or deliberative process privilege. Since appellant is un-
able to assert any other privilege which would exempt
these materials from civil discovery, we hold that they are
not within the purview of Exemption 5; and affirm the
judgment of the District Court.

I

The Federal Open Market Committee (FOMC), com-
posed of the Board of Governors of the Federal Re-
serve System and five representatives of Federal Re-
serve Banks, has responsibility under the Federal Re-
serve Act for directing Federal Reserve Bank purchases
and sales of securities in the domestic securities market.
12 U.S.C. §263 (1970). The Committee’s authority to
direct open-market operations is to be utilized “with a

(D) * * * statements of general policy * * * formulated
and adopted by the agency.

(2) Each agency, in accordance with published rules,
shall make available for public inspection and copying—

* % * *

(B) those statements of policy and interpretations
which have been adopted by the agency and are not pub-
lished in the Federal Register; * * * unless the materials
are promptly published and copies offered for sale.

(3) Except with respect to the records made available
under paragraphs (1) and (2) of this subsection, each
agency, upon any request for records which (A) reason-
ably describes such records and (B) is made in accord-
ance with published rules stating the time, place, fees (if
any), and procedures to be followed, shall make the rec-
ords promptly available to any person.

(b) This section does not apply to matters that are—
* * ] *

(b) inter-agency or intra-agency memorandums or let-
ters which would not be available by law to a party other
than an agency in litigation with the agenecy.
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view to accommodating commerce and business and with
regard to their bearing upon the general credit situation
of the country.” Id. § 263(c). To implement this regula-
tory responsibility, FOMC has established a Systems Open
Market Account, which is a combined investment pool
for all Reserve Banks. An Account Manager, appointed
by FOMC, conducts open market operations in accordance
with instructions from FOMC. These instructions are re-
ceived in the form of a Domestic Policy Directive, sup-
plemented by a statement of objectives for rates of
growth of monetary aggregates (and for the federal
funds interest rate) expressed in terms of tolerance
ranges.® A Directive is issued after each meeting of
FOMC, which typically tokes place once a month. On oc-
casion, changing conditions require FOMC to amend its
Directive or tolerance ranges before its next monthly
meeting.

The Directive guides the Account Manager in his
open-market operations by stating, for example, whether
growth in monetary aggregates (which is achieved by
open-market purchases)* should be moderate or rapid.
In addition to the Directive and tolerance ranges, the
Account Manager’s operations are guided by daily com-
munication with at least one member of FOMC. How-
ever, the Account Manager has discretion as to the
method of implementing FOMC policy. He has anthority

3 “Monetary aggregates” refer to definitions of the nation’s
money supply. The “federal funds interest rate’” is the rate
at which commercial banks will lend excess reserves to one
another on an overnight basis.

* These open-market operations are an instrument of mone-
tary economic policy. When the Account Manager purchases
securities, the total volume of commercial bank reserves is
increased. This results in increased loans and investments,
and decreased interest rates, thus affecting spending and in-
vestment in the economy. When the manager sells securities,
the money supply decreases and the process is reversed.
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to purchase or sell any quantity of a variety of securities,
or he may decide to undertake no transactions at all.

Appellee, by means of a letter dated March 7, 1975,
requested access under FOIA to 1) records of policy
actions® taken by FOMC at its meetings in January
1975 and February 1975, including instructions to the
Account Manager, and 2) Memoranda of Discussion at
these meetings.® The FOMC Secretary replied on March
21, 1975 that records of policy action would be made
publicly available 45 days after their adoption, pursuant
to 12 C.F.R. §271.5 (1976).” While the reply did not
respond to appellee’s contention that this deferred dis-
closure violated FOIA, it did state that FOMC con-
sidered its Memoranda of Discussion to be exempt under
Exemption 5 from FOIA’s disclosure requirements.

5The ‘“records of policy actions” requested include the
Domestic Policy Directives adopted at the January 1975 and
February 1975 FOMC meetings, the Minutes of Actions for
each of these meetings (which include the Directive issued
at the meetings), and the “Record of Policy Actions” for
each of these meetings. The latter document includes the
Directive, and, less frequently, other policy statements (en-
titled Authorization for Domestic Open Market Operations,
the Foreign Currency Directive, and the Authorization for
Foreign Currency Operations) adopted by FOMC. In addi-
tion, the “Record of Policy Actions” explains the rationales
behind the foregoing policy decisions and the votes thereon
by each member of FOMC.

" FOMC no longer issues Memoranda of Discussion, which
were detailed accounts of FOMC meetings. Washington Post,
May 25, 1976, § D, pp. 8-9; Appellant’s Brief at 12.

?When appellee first requested the material in dispute in
this case, 12 C.F.R, § 271.5 provided that records of agency
action, including Domestic Policy Directives, would not be
made available until 90 days after the Directives are adopted
by the Commission. The time of delay was changed to 45
days by amendment of the regulation on March 24, 1975, 40
FED. REG. 13204. FOMC deferral policy has changed again
since this suit was instituted, see p. 7 infra.
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Upon appeal to the agency, Robert Holland, a member
of the Board of Governors of the Federal Reserve Sys-
tem, released the requested records of policy actions on
April 23, 1975 (45 days having elapsed since their adop-
tion), but affirmed the Secretary’s decisions that such
delay in public release of the records of policy action
was warranted, and that the requested Memoranda of
Discussion were exempt under Exemption 5. Holland’s
letter constituting final agency action, appellee then filed
suit in the District Court, seeking declaratory and in-
junctive relief against the operation of 12 C.F.R. § 271.5,
and an order directing FOMC to release the parts of the
Memoranda of Discussion claimed by appellee to be non-
exempt under FOIA.

In granting appellee’s motion for summary judgment,
the District Court rejected FOMC’s contentions that the
records of policy action (including Domestic Policy Di-
rectives) fell under the fifth FOIA exemption, and
that releage 45 days subsequent to adoption constituted
“prompt” disclosure as required by (a) (2) (B) and (a)
(3) of the Act. It therefore enjoined the operation of
12 C.F.R. § 271.5 insofar as it permitted delays in dis-
closure of FOMC policy actions. Holding that the Do-
mestic Policy Directive is a statement of general policy
within the meaning of 5 U.S.C. §552(a) (1) (D), the
court ordered FOMC to publish it in the Federal Reg-
ister upon its adoption. Memorandum Opinion at 17-19.
Statements and interpretations of other FOMC policy
actions were ordered to be made publicly available upon
adoption as statements and interpretations of policy,
pursuant to 5 U.S.C. §552(a) (2) (B), (a)(3). Id. at
19-21.2

¢ The District Court’s ruling with respect to the requested
Memoranda of Discussion (now discontinued, see note 6
supra) is not at issue in this appeal. The court held that ap-
pellee was entitled to “reasonably segregable factual portions”
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After the District Court entered its order, FOMC
changed its deferral policy from that described in the
challenged regulation. All records of policy action are
now made available “within a few days” following the
FOMC meeting the month after the Directive is adopted.’
The parties agree that this constitutes compliance with
the District Court’s order only with respect to one of the
requested documents, that entitled “Records of Policy
Actions.” This document, described in note 6 supra, is
not completed and formally adopted until the meeting
subsequent to the meeting to which it relates, and, ac-
cording to Appellant’s new deferral policy, is disclosed
within a few days of this formal adoption.*

However, the District Court’s order also requires
separate and immediate disclosure, promptly after the
meeting at which they are formulated, of statements
and interpretations of FOMC policy, notably the Deo-
mestic Policy Directives and their accompanying toler-
ance ranges issued to the Account Manager. FOMC
challenges on appeal that portion of the Distriet Court’s
-order directing it to disclose these documents upon their
adoption. Appellant asserts that it may defer public
availability of these records because they are encom-
passed by Exemption 5 of the Act.

of these documents under 5 U.S.C. § 552(b) (5). The court has
not yet ruled on the memoranda which have been submitted to
it for in camera inspection pursuant to this provision.

® Brief of Appellant at 14; Washington Post, May 25, 1976,
§ D, p. 9. The Directive is published in the Federal Register;
the other records are made public in a press release. Id.

10 Besides statements and interpretations of policy, the
“Record of Policy Actions” apparently contains material re-
lating to the deliberative process, see note 5 supra. Appellant
has chosen to make this material available after its formal
adoption and has not challenged that portion of the District
Court’s order requiring it to do so.
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II

FOIA provides for prompt mandatory disclosure of
statements of policy and interpretations of policy, unless
such matters fall within one of the specific exemptions
of the Act.* The agency carries the burden of showing
that requested information falls within an exemption.
5 U.S.C. § 552(a) (4) (B).

Exemption 5 of FOIA protects from mandatory dis-
closure “intra-agency memorandums . . . which would
not be available by law to a party other than an agency
in litigation with the agency.” This exemption incor-
porates the civil discovery law: if the document sought
would be routinely available to a party in civil dis-
covery, the fifth exemption will not protect it from
prompt mandatory disclosure. Environmental Protection
Agency v. Mink, 410 U.S. 73, 85-86 (1973}. If a docu-
ment is, however, privileged from civil discovery, it is
exempted from mandatory disclosure under FOIA even
if, in a particular case, a party in litigation could over-
come the privilege by a showing of need. NLRB v. Sears,
Roebuck & Co., 421 U.S. 132, 149 n.16 (1975).

This exemption incorporates the familiar “executive”
privilege attaching to predecisional communications which
reflect the policymakers’ deliberative processes. Id. at

1 See 5 U.S.C. §552(a) (2): “Each agency, in accordance
with published rules, shall make available for public inspection
and copying— * * * (B) those statements of policy and inter-
pretations which have been adopted by the agency and are
not published in the Federal Register; * * * unless the ma-
terials are promptly published and copies offered for sale.”
Obviously, if the materials are not “promptly published” they
must be “promptly’”’ made available for inspection and copy-
ing. The concept of “promptly available” also appear in 5
U.S.C. §552(a) (8) (C). See also 5 U.S.C. §552(a) (4) (D),
giving these cases ‘“precedence on the docket” in the District
Court.
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150-51. This privilege is based on the view that the
quality of a decision would be adversely affected if de-
liberative processes were exposed to public view: such
exposure would inhibit discussions by policymakers and
their advisors. Id. See also Environmental Protection
Agency v. Mink, supra at 87, 89.

FOMC contends that the disputed materials (the Di-
rectives and the tolerance ranges) are predecisional rec-
ords protected from disclosure by Exemption 5. It is
argued that since the Account Manager has a choice in
the method of implementing the policy guidelines con-
tained in these documents, and since he consults daily
with at least one FOMC member, the actual policy de-
cision is not adopted until he acts, by buying or selling
securities on the open market.

We remain unpersuaded that these documents are not
FOMC’s effective policy decisions until the dealing oc-
curs. While the Account Manager retains considerable
leeway in accomplishing the policy established by FOMC,
he lacks authority in his position as a subordinate to
disregard the Committee’s policies. The Directive and
tolerance ranges by practical necessity are general in-
structions to the Manager. That the instructions are
general and thereby allow the manager some discretion
in their implementation does not undermine the fact
that those instructions embody the policy of FOMC.*

12 Nor can it be said that these documents are not “adopted”
until executed because FOMC can amend them between
meetings through consultations with the Manager. To the
extent that deliberative communications are exchanged after
the vote at the meeting and prior to a new decision which
amends the previous vote, they would fall within Exemption
5. However, that a new policy can supersede a prior policy be-
fore the latter is executed does not mean that the original
policy decision voted by an agency is predecisional. The de-
cision is already reached and its disclosure “poses a negli-
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A rule that these policy instructions are not decisions
until they are executed would balloon the boundaries
of the privilege for deliberative memoranda far beyond
its purposes. Many government policies take years to
implement.

Moreover, no harm to the consultative functions of
FOMC results from disclosing the policy actually adopted
by it before the policy is executed.* FOMC’s instruc-
tions to the Account Manager are the result, rather than
a part, of the deliberative process. While executive privi-
lege would protect the frank communications which occur
before FOMC votes on the Directive and the tolerance
ranges, it does not protect from disclosure the policy
decision itself.’* We agree with the District Court that
the Directives and the tolerance ranges are not prede-
cisional, deliberative communications: they rather em-
body FOMC’s effective policy decision. Accordingly, they
cannot fall within Exemption 5’s incorporation of the
deliberative process privilege.*

gible risk of denying to agency decisionmakers the uninhibited
advice which is so important to agency decisions.” NLRB v.
Sears, Roebuck & Co., suprae at 152 n.19 (1975).

3 As we have previously stated, timing alone does not deter-
mine whether a specified document is protected under the de-
liberative privilege: *“pre-decisional materials are not exempt
merely because they are pre-decisional; they must also be part
of the agency give-and-take—of the deliberative process—by
which the decision itself is made,” Vaughn v. Rosen, 523 F.2d
1136, 1143-44 (D.C. Cir. 1975).

4 We note that FOMC voluntarily exposes the Directive to
public view after the meeting succeeding the meeting when
the Directive was first formulated and issued to the Account
Manager. See note 7 supra. By this action, it implicitly
acknowledges that the exposure will not be harmful to its
decisionmaking process and the quality of the decision itself.

13 FOIA requires that “statements of general policy” adopted
by the agency be published in the Federal Register, 5 U.S.C.
§ 552(a) (1) (D), and that “statements of policy” not pub-
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FOMC urges that its policy instructions to the Ac-
count Manager, even if not considered predecisional and
part of the deliberative process, fall within Exemption
5 because Congress intended to protect even final de-
cisions from premature disclosure. Disclosure of the
Directives before execution is asserted to be premature
because it would allegedly affect adversely FOMC’s ability
to control monetary policy.

To support the assertion that the exemption was de-
signed to protect final plans from premature disclosure,
appellant quotes part of the House Report’s discussion
of Exemption 5, which states:

lished be made available for public inspection and copying, id.
§ 552(a) (2) (B). Our conclusion that the materials in dis-
pute in this case represent effective policy decisions not only
brings them within the general disclosure requirements of
F'OIA, as appellants concede, see Memorandum Opinion at 10
n.16, but also makes the executive privilege aspect of Exemp-
tion 5 unavailable. This conclusion does not rest on the as-
sumption that Exemption 5 can never apply to materials
otherwise subject to disclosure under § 552(a) (1) (D) or
§ 552 (a) (2) (B). First, the executive, or deliberative process,
privilege is not the only civil discovery privilege incorporated
by Exemption 3, see, e.g., NLRB v. Sears, Roebuck & Co., supra
at 159-60 (exemption through incorporation of attorney’s
work product privilege in Exemption 5). Second, this privi-
lege would be available even to policy statements where it can
be shown that these meet the requirements for application of
the executive privilege. Admittedly, it is difficult to conceive
of a statement which is simultaneously a policy adopted by an
agency and a predecisional communication made as part of the
deliberative process. Even if the deliberative process privilege
incorporated by Exemption 5 can never operate to exempt
statements of effective agency policy, as the District Court
apparently concluded, see Memorandum Opinion at 16 (“Direc-
tives are not exempt from FOIA but are statements of general
policy within the meaning of subsection (a) (1) (d)”), and as
the Supreme Court has suggested, see citations in note 17
infra, it can still operate to exempt materials otherwise sub-
ject to disclosure under other provisions of FOIA).
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[a] Government agency cannot always operate ef-
fectively if it is required to disclose documents or
information which it has received or generated be-
fore it completes the process of awarding a contract
or issuing an order, decision or regulation. This
clause is intended to exempt from disclosure this
and other information and records wherever neces-
sary without, at the same time, permitting indiserim-
inate administrative secrecy.

H. Rep. No. 1497, 89th Cong., 2d Sess. p. 10 (1966).

We cannot infer from this language that Congress
contemplated that a final policy decision such as the
one at issue here could be kept secret until executed.
The policy directives are “issued” to the Account Man-
ager upon adoption, and they become immediately effec-
tive and govern his open-market transactions. The House
Report does not indicate that a statement of agency
policy may be withheld subsequent to the date it becomes
effective.*®

The Senate Report on the exemption also gives no in-
dication that the effective, working policy of an agency
may be withheld. It states:

It was pointed out in the comments of many of the
agencies that it would be impossible to have any

19 Indeed, at one point the House Report implies that a docu-
ment would not be protected past its effective date: “[Tlhere
may be plans which, even though finalized, cannot be made
freely available in advance of the effective date without
damage to [public and private] interests.” H.R. No. 1457,
89th Cong., 2d Sess. (1966) p. 5. We do recognize, however,
that this statement may contemplate delay in disclosure of
certain final decisions before these become operative agency
policy. Given our conclusion that the materials in dispute in
this case are final and effective agency policy when issued, we
need not reach appellant’s assertion, challenged by appellee,
that Exemption 5 may sometimes operate to allow delay,
rather than permanent non-disclosure, or intra-agency memo-
randa.
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frank discussion of legal or policy matters in writ-
ing if all such writings were to be subjected to public
scrutiny. It was argued, and with merit, that ef-
ficiency of Government would be greatly hampered if,
with respect to legal and policy matters, all Gov-
ernment agencies were prematurely forced to ‘“‘op-
erate in a fishbowl.” The committee is convinced of
the merits of this general proposition, but it has at-
tempted to delimit the exception as narrowly as con-
sistent with efficient Government operation.

S. Rep. No. 813, 89th Cong., 1lst Sess. p. 9. Manifestly,
Congress did not intend to expose all intra-agency com-
munications to public view. However, this passage il-
luminates its concern centering on predecisional materials,
the exposure of which would be premature because injur-
ious to the deliberative process. It does not indicate that
a final and effective policy decision may be withheld.

Moreover, even if it could be inferred from the legis-
lative history excerpted above that delay in disclosure
of certain operative agency policies was contemplated by
Exemption 5, the agency claiming exemption would be
required to demonstrate that the material sought “would
not be available by law to a party.” Congress has clearly
stated that the ecriterion for application of the fifth
exemption to the disclosure requirements of FOIA is
whether the material sought would “routinely be disclosed
to a private party through the discovery process in liti-
gation with the agency.” H.R. Rep. No. 1497, 89th Cong.,
2d Sess. (1966), p. 10. Thus, even if it appeared that Ex-
emption 5 was written with precisely the situation of

7 Byt see NLRB v. Sears, Roebuck & Co., supra at 159-60
(““We should be reluctant .-. . to construe Exemption 5 to apply
to documents described in 5 U.S.C. § 552(a) (2).”); Renego-
tiation Board v. Grumman Aircraft, 421 U.S. 168, 186-88
(1975) (indicating that opinion within the deliberative
process exemption cannot qualify as “final opinion” under
§ 552(a) (2) (A)).
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the instant case in view,* we must require digclosure un-
less it is demonstrated that the material in dispute would
not be available under the rules of civil discovery.”® Am-
biguous inferences from legislative history cannot sup-
plant the clear mandate of the language of the statute.

In addition to its assertion of executive privilege, which
we have rejected, FOMC urges that its policy instruec-
tions meet the criterion of Exemption 5 because they
would allegedly be protected from civil discovery by a
governmental privilege for “official information.” “Of-

8 Appellant points out that the Acting General Counsel
of the Treasury Department, in his testimony on the proposed
FOIA, argued that premature disclosure of “[i]nformation as
to purchases by the Federal Reserve System .. . of Govern-
ment Securities in the market . . . could have . . . serious
effects on the orderly handling of the Government’s financing
requirements,” Appellant’s Brief at 24-25. This testimony
together with the statements in the committee reports on
FOIA are said to show “plainly” that Exemption 5 was intend-
ed “to protect against premature disclosure.” Of course, the
mere fact that both the Acting General Counsel of the
Treasury and the committee reports use the word “premature”
does not imply that the latter was addressing the specific
concern voiced by the former. Moreover, we have already
indicated, see note 16 supra, that delay in disclosure of certain
policies and decisions until they become effective may be
within the purview of Exemption 5.

% It is an open question whether Exemption 5 was intended
to incorporate all common law privileges. We note that several
of these privileges are included in other exemptions to the
Act. See, e.g., 5 U.S.C. §552(b) (7) (privilege for investi-
gatory files). The Supreme Court concluded that the exemp-
tion extended to the deliberative privilege and the attorney’s
work product privilege only after satisfying itself that these
privileges were in the Congressional contemplation. NLRB v.
Sears, Roebuck & Co., supre at 150, 154 (1975). We need not
reach what further privileges Exemption 5 embraces in view
of our conclusion that no established privilege would encom-
pass the materials in dispute here, and that therefore Congress
could not have intended their exemption.
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ficial information” is an umbrella term which encom-
passes several specifically identified privileges attaching
to certain defined categories of government information,
including information concerning state secrets, informa-
tion obtained from informers, and information contained
in law enforcement investigatory files.*® The cases relied
on by FOMC as the basis for its claim of an official in-
formation privilege with respect to the instant materials
fall into two categories: 1) cases recognizing a privilege
for statements of witnesses given to the government upon
promises of confidentiality, and 2) cases recognizing a
privilege for law enforcement investigatory files. We con-
clude that the rationales behind these privileges are inap-
plicable to the documents at issue in this case. We there-
fore cannot accept the contention that these specific
privileges, when subsumed under the banner of official
information, become precedent for assertion of a privilege
for FOMC’s policy standards.

There does exist a governmental privilege attaching to
statements given by individuals to the government on
a promise of confidentiality, which statements are then
used by the government in arriving at policy. See, e.g.,
Machin v. Zuckert, 316 F.2d 336 (D.C. Cir. 1963) cert.
denied, 375 U.S. 896 (1963).2* This privilege is based
upon the need for the government to obtain other-
wise unavailable information in order to discharge
properly its responsibility to make policy decisions. See,
e.g., Brockway v. Department of the Air Force, 518
F.2d 1184, 11194 (8th Cir. 1975). Efficient fact-gather-

20 Official information has also been used to connote the
privilege surrounding information revealing the deliberative
processes of government. See generally Cleary, MCCORMICK’S
HANDBOOK OF THE LAW OF EVIDENCE, 229-242 (1972), Wright
& Miller, 8 FEDERAL PRACTICE AND PROCEDURE § 2019 (1970).

2 The Machin decision held that the Secretary of the Air
Force was not required to disclose during pre-trial discovery
an investigative report concerning an airline crash.
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ing is an essential first step in the decisionmaking process.
The privilege for witnesses rests on the recognition that
the quality of that process as well as the decision reached
is impoverished as access to relevant facts decreases.*
This privilege cannot be extended to reach the instant
situation, because neither the fact-gathering ability nor
the decisionmaking process of FOMC would be undercut
by disclosure of these final policy decisions.

The second category of cases relied upon by FOMC
identify a privilege for governmental documents such as
investigatory files, disclosure of which would hamper
law enforcement efforts*® or prejudice another pending,
related judicial proceeding.’* Again, the reasons support-

2 Appellant cites language in Machin that disclosure of the
material in that case “would hamper the efficient operation of
an important Government program’, 316 F.2d at 339, as sup-
port for its contention that an “official information” privilege
should be found to encompass the material in dispute in this
case. We decline to transform such dictum into precedent for
the existence of a broad rule that any information, disclosure
of which might impede a particular government program, is
“normally privileged in the civil discovery context;” NLRB v.
Sears, Roebuck & Co., supra at 149.

Appellant’s position ultimately rests on the claim that its
information is privileged and thereby exempt because its dis-
closure would allegedly adversely affect the public interest.
This argument runs counter to Congress’ express rejection
of the public interest standard in favor of the broad disclosure
policy embodied in the FOIA. We cannot perceive anything
in the legislative history to persuade us that Congress in-
tended in Exemption 5 to reintroduce the rejected public inter-
est standard.

2 See Capitol Vending Co. v. Baker, 35 F.R.D. 510 (D.D.C.
1964) (documents sought from Attorney General need not be
disclosed because they related to ongoing criminal investi-
gation).

# See Campbell v. Eastland, 307 F.2d 478 (5th Cir. 1962);
Rosenblatt v. Northwest Airlines, Inc.,, 54 F.R.D. 21 (S.D.
N.Y. 1971).
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ing the privilege in these cases would not be applicable
to the policy decisions at issue here. Disclosure here
would not affect government law enforcement activities
or prejudice a judicial proceeding.

FOMC also seeks to bring the instructions contained
in the Domestic Policy Directives and the tolerance
ranges under Exemption 5 by claiming that this infor-
mation would fall within the privilege accorded con-
fidential commercial information under F.R. Civ. P. 26
(c) (7). However, appellant fails to present a single case
where information generated by the government fell
within this privilege. At most, only a rough analogy could
be drawn between commercial information, protected for
reasons of equity in the private sector, and the instruc-
tion sought here. In view of our mandate to imple-
ment the Act’s general philosophy of full agency dis-
closure unless information is exempt under clearly delin-
eated statutory language,” S. Rep. No. 813, 89th Cong.,
1st Sess. 3 (1965), we decline to create, by rough an-
alogy, a privilege not in existence at the time FOIA
was enacted, and then incorporate this privilege into an
exception to the overriding command of that Act.

III

FOIA requires that information such as the policy
statements at issue in this case must be publicly released
upon their adoption by the agency unless they fall with-
in a specific FOIA exemption. For reasons stated above,
Exemption 5 does not encompass the information that
the District Court has ordered FOMC to make avail-
able. We note in passing that Exemption 3 allows non-
disclosure of material specifically exempted by statute.
Should Congress determine that release of the Directives,
tolerance ranges and other FOMC documents sought
in this suit will impede implementation of national mone-
tary policy, it has the option of enacting for this ma-
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terial a specific statutory exemption from the operation
of the Freedom of Information Act, or a specific statu-
tory authority for deferral, amounting to an exemption
from the prompt availability requirement. But the mak-
ing of such exceptions is the function of the legislature,
not the court.

The judgment appealed from is affirmed.

It is so ordered.



